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%Rqf%TV wfM-wtqr + g+etvwlv%%t€r{etq§qv wtw+vf}wrTfbdt dttqeTV qq v©q
gf&qTfF%twf+v©q©!qawr qr+qTwq7%tv%me, emf%!# wiwR fR@gt mTr {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VFa v%A vr !qftwr qljqq:-

Revision application to Government of India:

(1) tr'dnuwaqr@vfirfhm,1994#Tura%€Kft+q€wqRqTqqt#vftqMura=#
aq-urn % 7qq qtq© h +oh !qftwr mRm vgftv sf+, wm Tt©r<, fRv +amg, tm@ ftvm,
#ff +faR, :#tqT€N vm, +VqHPt, q{ftFeft, rrooor =&#tvFftvr% ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf} vm =R §Tf+%vrq++v4qtft§Mn VT+ +f%M WTmTqr©Tqnuri + Tr f%a
wrmn&qw\wTRrn+qr@+vraguqnt +, vr f+a WTmnvrwvn#qT}q€f%M6n©riit
nfbgTWTmn+€Tmq4T9fbnhfHTqs{ gtI

#p::= qqa&house or to another factory or from one warehouse to another during the course

k!\ g!) ){}fbr$9use.

\:'=-'-'%}/ Tra +RTF%# TEn Tier + RqTRd TiVq{HTm# RRqTuI + aqa-I Tv–hq# TrQq(
~~---“qqr€q ql@ R fitz: % ;ini+ + +r mta % VT@ Wt iT? Try&qr + f©dftT il

g{' %}iF yfe)?,,,,ing ,f th' g,,d, in ' w'''h'u'' '' in 't'''g' whether in a factory or in a

G;T= .q, I,.\ in case of any Ioss of goods where the Ioss occur in transit from a factory to a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl.qjp%%r:vmq{Nf8qTvna#vT©(+nvnq7iqqt)M€fh Tung 8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dfb{num#taqrqq qj@% TTmv%fRu,qty#t%ftzqwr OT{83irq+WtqT qt 1%

Tra v+f+mb ],TTfRq mlp,WftRbanqTftTqt vvqqr4rvr€qfRvgfMhm (+ 2) 1998
Tra 109 graftSHf%IT TR€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the Firovisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) mk urn Tm (wftB) fbFTTVgt, 200r % fhm 9 % gmtv tRfRfgg vu few A-8 + d
vfhit q, 9fqv gav ii sift new !dev f+rYq + dbI vrT % $ftmq€4irt© q4 wftv mew #t dat
vfhit ii vrq afM mMr fbrT vrqr qTfjt{1 w+ vrq @rar s %r s@r qfbt QT data %ra 35-1 +
ftufftv qt % !=TZTq % WT % vrq dtm-6 vmn #t Iff vfr 8+t qTf#1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfRvqgTqm%vrq qd fmI%vvqvr© VIi vr©aqq83t@it200/- =M !TTmq4t

qTV3ilqBY+VVt6q Tq Tr©#@rn§arooo/- 41 =RvlwiTT gt gRt

The revision application shall be accompanied by a fee of Rs.200/- where tha
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fhnq% ##r©qnqqw U++n%rwfITfhqnTf%vor bIff wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT.Mr uqrqT QrvIF ©fbfhFT, 1944 dR urTr 35-a/35-q + gmtV:-
Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf©7 qftqq + gaTT ©!©Tr b @@rw 6t wfM, wfMt % qm& q tfhn gn, b;#r
@rT97 qr.V v+ tVTqI wftdhr qmTf&qwr Wa) gt qfBN &W =fFf%vr, %VVmTV + 2-d vrvr,

qtqT+t vm, mrm, $tlTtqFn, g§VRTVIX-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2=ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any LomiLlate public seQtor bank of the
place where the bench of the Tribunal is situ
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(3) lift sv gTtqr # # is w:teR gr vwleT 8VT i fr vM TV qtVqT % fN gtI qr T=T7m wr{%

aq $f%TqTvrmvTfjq qvvq%§tEq#tf%fRwq€t qnttvv#%f+qq%Tftqfi wftdhr
.q lqlf8q<ulqtqqwftv Tr Hh wm fr Tq ©MfMvrme I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qrqrgq qM @f#fbnr r970 vqr MIf$v +t gw$ -1 % date f+afftv fW gTWTt an
wMv qr IT@Ttw v'rTf+'rfI Mm nf#qTft % mtv + + var #t qq !ifOII v 6.50 q+ %r umm
qr©ft@Wn8qTqTfPl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) §qarf#f#vqmqtafwtwr @igr&fwMt#Tqtt fT tnqwqffKfQNrr vmrefrtfRn
q!+–6, iT#r man QJ@ q+8qTqR nfl?fhrarBnfww (BRltfqfk) f@m, 1982 ffRfidII

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €hTT qM, #iM waRT gM q{+qT®Wftdh alPrTfbnn(fRfb) qq vfl wfrqt +qPr+
+ q&KiT (Demand) IN & (Penalty) qT 10% if wn nTT gfRRFf 81 §THtfq, ST&HaT =B gTr
10 q€tg VW {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

kPdb mfR Qj@ gil +TIm % +HiT, qnftQ €hn qMt qt THT (Duty Demanded) I

(1) @ (Section) IID +w f+8fftvtTfPr;
(2) fhn m€€nqz bfb a ITfPR;

(3) +qqzhftaf©Bit %fwm6#®VtqrTfirl

461$ WWT ' ,Hta wfTd’+q§+l$vqr$TqaqTih{wfr©'afb© mi%f@ if eTd @mf©n
Tvr et

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Secbon 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
unount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §©©rtqr % vfR 3rftn vrflNot % ww wT VW WWT W qr wvRqTRer 8 a wWt RR w:

W+ 10% !TTmqw at -Id%qa@RfR4Tfta8€V®v+ 10% WqT#:;n€maj1
;t this order shall lie before the Tribunai onew of above, an app

disputewhere duty or duty and penalty arepayment of 10% of the duty dernanl
or penalty, where penalty alon
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. I<iran Harivadan Prajapati,

1783, Prajapati Vas/ Kumbhar Gali, Navi Pole, Dolatkhana, Sarangpura,

Ahmedabad - 380001 (hereinafter referred to as “the appellant”) against Order-

in-Original No. 400/AC/Div-I/HKB/2022-'23 dated 01.02.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant Commissioner,

CGST, Division-1, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. ANMPP5033B. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2014- 15, 2015-16 and 2016-17, it

was noticed that the appellant had earned an income of Rs. 1,63,65,896/- during

the F.Y.' 2014-15 and Rs. 1,33,32,374/- during the FY 2015-16, which was

reflected under the heads “Sales / Gross Receipts from Services (Value from

ITR)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services' but had neither obtained Service Tax Registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies

of Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26 AS, for

the said period. However, the appellant had not responded to the letters issued

by the department.

2.1 Subsequently, the appellant were issued ' Show Cause Notice and

demanding Service Tax amounting to Rs. 39,56,018/- for the period FY 2014- 15

and F.Y. 2015-16, under proviso to Sub-Section (1 ) of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77 and Section 78

of the Finance Act, 1994

2.2

order

The Show Cause Notice was adjudicated ex-p: Le lmpugrle

by the adjudicating authority wherein of Service Tax
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amounting to Rs. 39,56,018/-was confirmed under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period from FY 2014-15 & 2015-16. Further (i)

Penalty of Rs. 39,56,018/- was also imposed on the appellant under Section 78

of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/-. was imposed on the

appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order issued by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

e Cartage Income / Freight Income – The appellant has Cartage Income

(Freight Income) in the relevant year, Cartage Income (Freight Income)

come under. the purview of Notification No. 34/2004 - Service Tax

in exercise of the powers Central Government, being satisfIed that

it is necessary in the public interest so to do, hereby exempts the taxable

sen>ice provided by a goods transport agency to a customer , in relation to

transport of goods by road in a goods carriage, from the whole of service

tax Ie\?table thereon under section 66 of the said Act, where,-

(i) The gross amount charged on consignments transported in a

goods carriage does not exceed rupees one thousand fIve

hundred: or

The gross amount charged on an inchvidual consignment

transported in a goods carriage does not exceed rupees

seven hundred fIfty .

, Adding further3 Cartage Income (Freight Income) also covered under the

pulview of Notification No. 30/2012'- Service Tax dated 20th June, 2012,

wherein the Central Government notifies certain taxable services relating

to extent of services tax payable and who is liable to pay service tax on

those services. This Notification specifically includes services provided or

agreed to be provided by a goods transport agency in respect of

transportation of goods by road stating that the person receiving the

service will be liable to pay 100% ofserv}$@'vrvices received from

a GTA. HCV,\ba

a+

- -.J'._.-/

By
;

:g J

r//)
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® As per Entry No: A(ii) of No.-30/2012, reverse charge is applicable only

when taxable service provided or agreed to be provided by a goods

transpolt agency in respect of transportation of goods by road, where the

person liable to pay freight is,-

a) any factory registered under or governed by the Factories Act,

1948 (63 of 1948);

b) any society registered under the Societies Registration Act, 1860

(21 of 1860) or under any other law for the time being in force in

any part of India;

c) any co-operative society established by or under any law;

d) any dealer of excisable goods, who is registered under the

Central Excise Act, 1944 ( 1 of 1944) or the rules made there

under;

ey anybody colporate established, by or under any law; or

f) any partnership firm whether registered or not under any law

including association of persons;

Thus, the appellant providing Services which has been covered

under above notification. Accordingly the Cartage income (Freight

Income) earned in the year 2014-15 to 2017-18 has been exempt under

Service Tax. Therefore, assesse has not been registered under Service

tax act, as he has not been liable to pay service tax.

The Applicant would like to inform that according to section 75(5) The

proper officer shall, if sufficient cause is shown by the,person chargeable

with tax, grant time to the said person and adjourn the hearing for reasons

to be recorded in writing: Provided that no such adjournment shall be

granted for more than three times to a person during the proceedings and

we have not received our opportunity of Third personal hearing letter

from the department.

As mention above under the GTA is exempt from service-tax liability so

there is no need to get registered in the said act.

Further Applicant has not received/ collected any service tax from any

O

e

®

party ) so there is no IIability of service tax +FT

6 16’IN\
+ n ! SeeS
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a

Q Appellant would like to submit the fact that the applicant has not liable to

pay Service Tax in the relevant financial year 2014- 15 and 2015_169 under

availment of benefit under section 66 of the said Act. Appellant would

like to present that as appellant ii not liable to pay service tax in the

relevant financial year & appellant is also not liable for Interest under

section 75 of Finance Act

The Appellants submit that for imposing penalty under Section 78(1) of

the Act, there should be an intention to evade payment of service tax9 or

there should be suppression or concealment of material facts. The officer

has imposed penalty under section 78 base on statement that> applicant

has mis-stated the taxable value of the services provided/received by them

and they have, knowingly and willfully not paid the correct amount of

Service Tax leviable on such amount. However the Appellants at no point

of time had the intention to evade service tax or suppressed any fact

willfully from the knowledge of the Department. The Delhi Tribunal in

case of Sainik Mining and Allied Services Ltd Vs Commissioner of S.T>

Delhi [2019 (28) G.S.T.L. 156 (Tri. - Del.)] held that the question of

ImpOSItIOn of penalty does not arise in case there is no positive act of

suppression of facts or which may reflect any mala fide on assesse e's part

with intention of evading tax alleged.

Based on the case law and fact as mentioned above, penalty under Section

78 of the Act can be imposed only if the applicant suppresses any

information from the Department. However, in present case the appellant

has not suppressed any fact from the Department. Therefore, penalty of

Rs. 39,56,018/- under Section 78 of the Act cannot be imposed on the

applicant in the present case.

O

Q

4. Personal hearing in the case was held on 18.12.2023. Shri Kuldeep

Prajapati, Chanled Accountant, appeared on behalf of the appellant for personal

hearing. He reiterated submission made in appeal memorandum and stated that

the appellant is GTA. So the recipient is liability;('mM\ace Tax as they are

,„p„,t,. H, ,1,, ,.b„,itt,d P„at & L,„ZAIF/M$@ and recipient s

ledgers.
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5. Before taking up the issue on merits, I proceed to decide the Application

filed seeking condonation of delay. As per Section 85 of the Finance Act, 1994,

an appeal should be filed within a period of 2 months from the date of receipt of

the decision or order passed by the adjudicating authority. Under the proviso

appended to sub-section (3 A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is

satisfied that the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of delay given in

application as genuine, I condone the delay of 1 6 days and take up the appeal for

decision on merits.

a

6. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on

record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of Service

Tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains

to the periods F.Y. 2014-15 and F.Y. 2015-16.

7. 1 find that in the SCN in question, the demand has been raised for the

periods FY 2014-15 and FY 2015-16 based on the Income Tax Returns filed by

the appellant. 1 further find that the order has been passed ex-parte.

8. It is observed that the main contentions of the appellant are that the appellant

is engaged in providing GTA service which is exempted under Notification No.

34/ 2004 –Service Tax dated 3Fd December 2004 and Notification No. 30/2012 -

Service Tax dated 20th June, 2012

9.

issued

author

As regard, the contention of the appellant that the impugned order was

#at the adjudicatingwithout conducting personal hearing, it is ob)
a't+"

i.e. 30.11.2022ty has scheduled personal hearing on thre€
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09.12.2022 and 23.12.2022. The appellant contended that they have not received

their opportunity of third adjournment for personal hearing letter from the

department.

10. In this regard, I find that as per Section 33 A(2) of the Central Excise Act9

1944, as made applicable to Service Tax vide Section 83 of the Finance Act,

1994, when a personal hearing is fixed, it is open to a party to seek time by

showing sufficient cause and in such case, the adjudicating authority may grant

time and adjourn the personal hearing by recording the reason in writing. Not

more than three such adjoulnments can be granted. Since such adjournments are

limited to three, the hearing would be required to be fixed on each such occasion

and on every occasion when time is sought and sufficient cause is made out, the

case would be adjourned to another date. It is further observed that by notice for

personal hearing on three dates and absence of the appellant on those dates

appears to have been considered as grant of three adjournments by the

adjudicating authority. In this regard, I find that the Section 33 A(2) of the

Central Excise Act, 1944 provides for grant of not more than 3 adjournments,

which would envisage four dates of personal hearing and not three dates. The

similar view has been taken by the Hon’ble High Court of Gujarat in the case of

Regent Overseas Private Limited and others Vs. Union of India and others

reported in 2017 (3) TMI 557 – Gujarat High Court.

11. 1 also find that the appellant submitted various documents in support of their

claim for exemption from service tax, which was not produced by them before the

adjudicating authority and first time submitted at appeal stage. In this regard, I am

of the considered view that the appellant cannot seek to establish their eligibility

for exemption at the appellate stage by bypassing the adjudicating authority. They

should have submitted the relevant records and documents before the adjudicating

authority, who is best placed to verify the authenticity of the documents as well as

their eligibility for exemption.

12. Considering the facts of the case as

interest of justice, I am of the considered
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remanded back to the adjudicating authority to examine the case on merits and

also to consider the claim of the appellant for exemption from the service tax.

The appellant is directed to submit all the records and documents in support of

their claim for exemption from the service tax before the adjudicating authority.

The adjudicating authority shall aBer considering the records and documents

submitted by the appellant decide the case afresh by following the principles of

natural justice.

13. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice.

14. wftHqafnu©#4t=T{wftvFrfhnnaran?{t+}fQmvrm{:

The appeal filed by the appellant stands disposed of in above terms.

3:nJ
(mR& RR)

mj?a MT)
Dated: 2d),,,mb„, 2023

Mv aTTa, N§aRT©TR

By RPAD / SPEED POST

Ws. Kiran Harivadan Prajapati,

1783, Prajapati Vas/ Kumbhar Gali, Navi Pole,

Dolatkhana, Sarangpura,
Ahmedabad – 380001

To9

Copy to :

1) The Principal Chief Commissioner, Central GST, A}unedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South
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4)/4he supdt(Systems) Appeals Ahmedabad, with a request to upload on Website,
gi Guard File
6) PA file
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